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CERTIFIED

COPY

STATE OF CONNECTI CUT
OFFI CE OF HEALTH STRATEGY

Docket No.: 20-32376- CON
Proposal : Acquisition of a Conputed
Tonography (“CT”) Sinul ator and
Technol ogy New to the State
(Statute Reference 19a-639)

Applicant: Danbury Proton, LLC (Danbury, CT)

Publ i c/ Adm nistrative Hearing held via
Tel econference, on April 22, 2022, beginning at 10 a.m
Hel d Bef or e:
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For the Applicant:
CARMODY, TORRANCE, SANDAK & HENNESSEY, LLP
P. O. Box 1950
195 Church Street
New Haven, Connecticut 06509- 1950
By: DAVID S. HARDY, ESQ
DHar dy @ ar nodyl aw. com
203. 784. 3119

OHS St af f:
LARA MANZI ONE, ESQ.
DANI EL CSUKA, ESQ
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(Begin: 10 a.m)

THE HEARI NG OFFICER. We're going to begin now It's
10 aam And I'mgoing to open up here. The
Applicant in this matter, Danbury Proton, LLC,
seeks to acquire equipnent utilizing technol ogy
not previously utilized in the state under
Connecticut General Statutes --

(Interruption.)
THE HEARI NG OFFI CER°  Everyone shoul d be nuted, please.
M CHAEL GRACE: (Good norning, your honor. M chael

G ace.
THE HEARI NG OFFICER.  I'msorry. Please nute your
devi ces. Thank you very much. [|'I|l begin again

just for clarity.

The Applicant in this matter, Danbury Proton,
LLC, seeks to acquire equi pnent utilizing
technol ogy not previously utilized in the state
under Connecticut General Statutes Section
19a638(a) 13.

Specifically, the Applicant proposes to
establish a proton therapy center in Danbury,
Connecticut, and as part of that proposal also
seeks to acquire a CT sinmulator for treatnent

pl anni ng.
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On February 28, 2022, the Hearing O ficer in
this matter issued a proposed final decision
denying the application. On March 16, 2022,
Danbury Proton fil ed exceptions and requested oral
argunment. On April 4, 2022, the Ofice of Health
Strategy, which I'mgoing to refer to as OHS as we
go forward, issued a notice of a hearing for
today. The hearing before the Ofice of Health
Strategy is being held right now on April 22,
2022.

My nane is Victoria Veltri. | amthe
Executive Director of the Ofice of Health
Strategy, and | will be issuing the final decision
inthis matter. Al so present on behalf of the
agency is Staff Attorney and Health Systens
Pl anni ng Manager, Lara Manzione; as well as Staff
Attorney and Hearing O ficer Daniel Csuka.

Public Act 212, Section 149, effective July
1, 2021, authorizes an agency to hold a public
heari ng by neans of electronic equipnent. In
accordance with the public act, any person who
participates orally in an electronic neeting shall
make a good faith effort to state his or her nane
and title at the outset at each occasion that

person participates orally during an uninterrupted
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di al ogue or series of questions and answers. W
ask that all nmenbers of the public nute the device
you are using to access the hearing and sil ence
any additional devices that are around you.

This hearing concerns only the Applicant's
oral argunent regarding the exceptions to the
proposed final decision, and it wll be conducted
under the provisions of Chapter 54 of the
Connecti cut General Statutes.

While | cannot inpose tine constraints, | do
not expect this to be a very |l ong hearing, perhaps
15 to 20 m nutes or so.

The certificate of need process is a
regul atory process, and as such the highest |evel
of respect wll be accorded to the Applicant and
to the staff of OHS. Qur priority is the
Integrity and transparency of this process.
Accordi ngly, decorum nust be maintai ned by all
present during these proceedings.

This hearing is being transcri bed and
recorded, and the video wll also be nmade
avai |l able on the OHS website and its YouTube
account .

Al l docunents related to this hearing that

have been or will be submtted to the Ofice of
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Health Strategy are avail able for review through
our electronic certificate of need portal, which
I s accessible on the OHS BON webpage.

Al t hough this hearing is open to the public,
only the Applicant and its representatives and OHS
and its representatives will be allowed to nmake
coment. Accordingly, the chat feature is
di sabl ed.

At this hearing, which is being held
virtually, we ask that anyone speaking to the
extent possible enable the use of video caneras
when speaking during the proceedings. In
addi ti on, anyone who is not speaking shall nute
their electronic devices, as | said earlier,

I ncl udi ng tel ephones, televisions and ot her
devi ces not being used to access the hearings.

Lastly, as Zoom hopefully notified you in the
course of entering the neeting, | wish to point
out that by appearing on canera in this virtual
heari ng you are consenting to being filned. |If
you w sh to revoke your consent, please do so at
this tinme. However, please be advised that the
hearing will be continued to a |ater date if you
do so.

W will proceed in the order established in
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t he agenda for today's hearing. | want to al so
rem nd people that this is an opportunity for oral
argunent only on the exceptions filed to the
proposed decision. It is not an opportunity to
I ntroduce new evidence in the record or have
W tnesses testify.

This is an oral argunment. It wll probably
be made by counsel for the Applicant.

So counsel for the Applicant, could you
pl ease identify yourself for the record?

MR. HARDY: (Good norning, Director Veltri. David Hardy
of Carnody, Torrance, Sandak & Hennessey for
Danbury Proton, LLC

THE HEARI NG OFFI CER°  Good norning, M. Hardy. |It's
nice to see you.

Are there other housekeepi ng or procedural
| ssues we need to address before we start?

MR. HARDY: Director Veltri, | take it by your
I ntroductory comrents that screen sharing, for
exanple, is sonething that you don't want to
entertain this norning?

THE HEARI NG OFFI CER° Wl |, because this is purely an
oral argunment where it will be an oral argunent,
It's not really an opportunity to introduce a

presentation for evidence on the records.
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THE

THE

THE

THE

It's your opportunity to make your oral
argunent based on what you' ve provided us already
that's in the record.

HARDY: Sure. Understood. | just had sone nmatters
that were of record that | had planned to nake
reference to, but can proceed without themif
that's what you prefer.

HEARI NG OFFI CER: | think we would prefer you to
just make a reference to the location in the
record, if you're able to do that, since we have
the record accessible to us as well.

HARDY: Sure.

HEARI NG OFFI CER°  That woul d be hel pful. Thank
you.

Any ot her housekeeping natters?

HARDY:  No.

HEARI NG OFFI CER:  Ckay. M. Hardy, you may
I ntroduce people -- if you would like -- who were
on, but obviously the oral argunment wll be
limted to counsel for the Applicant.

HARDY: Understood. Many of the principals and
representatives of Danbury Proton are on this
Zoom but in the interest of tine, |I'd just as
soon proceed to the argunent.

HEARI NG OFFI CER.  Ckay. Thank you very nuch.
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You can begi n whenever you're ready. And |
agai n pl ease ask everybody to ensure that you're
mut ed and give your attention to counsel for the
Applicant for uninterrupted argunent.

So thank you very nuch.

Pl ease go ahead, M. Hardy.

MR. HARDY: Well, thank you. | want to thank you,

Director Veltri, for your tinme this norning. And
| do want to thank the staff of OHS who has worked
under very extraordinarily chall enging
ci rcunst ances over the past two years to process
Danbury Proton's certificate of need application.

And secondly, | did want to state on behalf
of Danbury Proton that its very pleased that OHS
has granted a certificate of need to Connecti cut
Proton Therapy Center in Wallingford.

The trajectory of proton therapy as the
opti mal node of radiation treatnent for cancer
patients is undeni able, and so we're very pl eased
that OHS has appropriately recogni zed the clinical
benefits of this life-saving technol ogy as well as
the need for it in our state.

And so today | intend to explain based on the
record of our application why Danbury Proton's

facility is critical to neeting the need for
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proton therapy in this state, and to providing
access to large segnents of Connecticut's

popul ation who realistically wll remain unserved
by a single treatnment roomin Wl lingford.

Qur March 16, 2022, exceptions to the
proposed decision are of record, and we stand by
them Inportantly, though, those exceptions were
submtted prior to the release of the April 7,
2022, deci sion approving the Connecticut Proton
Therapy Center certificate of need. And because
of that | intend to focus ny remarks this norning
on why the findings made in that decision call for
a reconsi deration of the proposed decision that
has been issued for Danbury Proton.

And in particular, | want to focus on how
t hat deci sion supports and establishes the
| nportance of the Danbury Proton proposal in terns
of meeting Connecticut's need and inproving access
for Connecticut residents with the placenent of a
second treatnment room |l ocated in the sout hwest
corner of Connecticut.

I n many respects the Danbury Proton proposal
mrrors the Wallingford proposal. Qur facility
organi zation is simlar. W're working wwth a

501(c)(3) nonprofit who will be issuing tax exenpt

10
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bonds for the project and will be the asset owner
of the project.

The experience and the credentials of Danbury
Proton team are exceptional and unquesti onabl e.

Dr. Leslie Yamanoto, Dr. Andrew Chang, and Dr.
M chael Moyers are all nationally recogni zed
experts in their fields.

You may have read that just |ast week a
Nevada jury awarded a famly of a deceased cancer
patient $200 mllion based on a refusal to provide
that patient with access to proton therapy.

And | nention that because, one, Dr. Chang
was the expert for the famly in that case. But |
al so nention it because | think that is an
I ndi cati on of where the commercial healthcare
I nsurance | andscape will be shifting, in favor of
covering proton therapy, which of course is our
sincere hope that that will continue to inprove.

And i nportantly the proposed decision does
recogni ze that Danbury Proton already has in place
personnel who will staff the new technol ogy, who
are qualified, and who are adequately trained to
do so. So that, that has been terned to be a
noni ssue for Danbury Proton.

The proposed deci sion al so nade sever al

11
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favorabl e findi ngs about Danbury Proton, including
that it would inprove healthcare quality and
accessibility in our state, that it would be
supported by utilization of existing healthcare
facilities in our state. That it would provide
equi tabl e access to services for Mdicaid

reci pients and indigent persons, and that it would
I ncrease the diversity of healthcare providers and
woul d i ncrease patient choice in our state.

So there are a nunber of positive findings by
Danbury Proton that are contained in the proposed
deci sion. And indeed, Danbury Proton does have
overwhel m ng support fromthe Danbury conmmunity,
Its residents, its governnent and conmunity
| eaders, the business comunity.

And | think part of the reason why that
support has been generated and why you see so nmany
peopl e on the Zoom hearing today is that Danbury
proton has been extraordinarily transparent -- |
woul d say, confortably transparent with the public
and its supporters at every step of the way in
this two-plus year process seeking a certificate
of need for its facility.

As OHS is aware, the legislative del egation

for Danbury, its nmenbers have all been unani nously

12
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and ardently supportive of this project. They
have witten letters in support of the
application. They testified at the public hearing
on April 1st, and this project is shovel ready.

Shoul d OHS change course and issue a
certificate of need, this project is ready to be
in a position by early 2024. |Its land use
approvals are in place. The Mevion equi pnent,
that's been selected not only for its
t echnol ogi cal excellence, but also its ability to
support clinical research -- it's made in
Massachusetts. There's a commitnent that it can
neet the proposed construction schedul e.

The conditional financing approvals are in
pl ace and they are ready to nove forward shoul d
OHS grant Danbury Proton a certificate of need.

Now on the issue of need, the |ocation of
Danbury was chosen due to its proximty to what is
one of the nost densely popul ated areas of our
country, and that's conprised of both Connecti cut
and New York residents. And for a sense of
perspective, if you consider that the entire
popul ation of the state of Connecticut is 3.6
mllion people with the greater weight of that

popul ati on wei ghted toward the sout hwest corner,

13
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and al so consi der that Danbury Proton is | ocated
wthin 30 mles of nmmjor population centers in
Danbury, Stanford, Norwal k, Bridgeport, Waterbury;
consider the fact that 98 percent of residents of
Fairfield County, which is the nost popul ous
county in Connecticut, live within 25 mles of the
site; these are all conpelling reasons why it
makes sense to |locate a proton therapy treatnment
roomin Danbury.

So agai n, against this backdrop of a total
state population of 3.6 mllion people, when you
| ook at the location of the Danbury Proton
facility and you draw a circle of 25 mles around
It, there's a population of about a mllion
people. And that's on par with what we see in
Val lingford, a 25-mle radius; you see about a
mllion people.

But what happens when you draw that circle
further out in Danbury from25 mles to 50 mles,
the population within that ring junps from
1 mllion people to 17 mllion people. And if you
draw it even further out to 75 mles, there's a
popul ation of 22 mllion.

So again, in our state with 3.6 mllion

peopl e the Danbury Proton proposal would be

14
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| ocated within 50 mles of 17 mllion people in an
area of the state that, in contrast to nuch of the
rest of the state, is grow ng and not shri nking.

And | think given the area denographics, it
I's not coincidental that in February of this year,
the New York Proton Therapy Center announced t hat
It is the fastest growing of the 40 proton centers
In the United States.

And if you | ook at the history of the
devel opnent of proton therapy centers, including
| ndependent centers |ike Danbury Proton, they have
thrived in areas wwth far | ess popul ati on density,
areas wth population density that is not even
cl ose to what we see around Danbury.

Even if you | ook at Massachusetts General
Hospital with its four treatnent roons, it has
been forced to ration care for years now. And M3H
wth its four roons is located in a snaller
denographi ¢ area than Danbury Proton. So the case
for need is laid out conprehensively in our
record. It includes an independent report from
| HS Markit. And it also includes the entirety of
the record of the Connecticut Proton Therapy
Center current application which was admtted and

noticed as part of the record in the Danbury

15
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Prot on application.

And so on the issue of need, which of course
I's the paranount consideration in this process,

t he proposed deci sion concludes that the national
statistics and statistics at other centers that we
provi ded were, quote, not shown to be
representative of Connecticut, and that Danbury
Proton failed to identify Connecticut's need.

And our response to that conclusion is,
that's sinply not accurate. Danbury Proton
submtted Anerican Cancer Society statistics
sunmari zi ng cancer incidents in Connecticut in
support of its need in this state, and in
particul ar the densely popul ated regi on of
Sout hwest Connecti cut.

And so the first point I would nake is that
OHS has now cited those very sane statistics as
supporting its finding a need in the Connecti cut
Prot on Therapy Center deci sion.

And the second point | would make is that the
Connecticut statistics, both the cancer society
statistics and the tunor registry data are
consi stent with the broader non Connecti cut
specific statistical data that has been suppli ed.

So in our view, there's no basis upon which

16
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to disbelieve that the distribution of Connecti cut
cancer patients has sonehow di verged from what we
see around the country in terns of the broader

di stribution of cancer patients. And if anything,
Connecticut with its ol der popul ati on has a

popul ation that is nore likely to require cancer

t reat nent.

But what it comes down to in our point, in
our view at this point is that the answer to the
question of whether there is need for proton
therapy in Danbury can now be definitively
answered in the affirmative by | ooking out further
t han the decision that has been made and the
findings that have been nade in the Connecti cut
Prot on Therapy Center.

And t he approach that OHS took to determ ning
need in that docket was to take the State's tunor
regi stry and then apply census percentages
devel oped by Hartford HealthCare and Yal e
radi ati on oncol ogi sts to conservatively determ ne
a pool of patients in Connecticut who woul d be
suitable and likely to receive proton therapy.

And that table is table two in the
Connecticut Proton Therapy Center decision. And

what that concl udes, again under a conservative

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

projection is that there wwll be a need for proton
t herapy anong 992 Connecticut patients per year --
agai n, 992 Connecticut patients per year as a
conservative projection against table two in the
Connecticut Proton Therapy Center deci sion.

And t he decision goes on to determ ne that --
agai n these 992 Connecticut patients only. This
I's disregarding any potential need in New York --
t hat Connecticut Proton Therapy Center in
Val lingford will only be able to serve 208
patients in year one, 397 patients in year two,
479 patients in year three, and 487 patients in
year four, at full capacity.

So in other words, we have a finding from OHS
t hat anmong Connecticut patients al one there w |
be an unnet need for 784 patients in year one, an
unmet need for 595 patients in year two, an unnet
need for 513 patients in year three, and an unnet
need for 505 patients in year four at full
operational capacity.

And so when you consider that and put that in
t he perspective of the projected -- again
conservatively projected 992 Connecticut-only
pati ents who woul d be receiving proton therapy in

a given year, even when you add in Danbury

18
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Proton's capacity projected to be 338 patients per
year, we still wll not be neeting the need for
proton therapy in our state between the two
centers.

And so when you conbine the two, the capacity
of the two centers we will be in a nuch better
position to neet the needs of the State, both in
terns of the total demand for proton therapy but
also in regard to the proportion of cancer types
treated with proton therapy.

So again the conbi ned capacity would add up
to 825 patients a year, and we have a projection
of 992 Connecticut patients only who will be in
need of proton therapy. So we have concl usive
findings that there is need for additional proton
t herapy capacity.

Another criticismthat's | evel ed at Danbury
Proton in the proposed decision is that 30 to 40
percent of its patients are projected to be
referred by area providers, but Danbury Proton has
no formal arrangenents with area providers. And
that is very intentional on the part of Danbury
Pr ot on.

It will be open to all patients regardl ess of

systemaffiliation or referral source. And |

19
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think that OHS has recogni zed the i nportance of
serving those patients, because what we see in the
deci si on on Connecticut Proton Therapy Center is
that there's a condition that the center in

Wal | i ngf ord accept patients from outside the
menber networ ks, which of course is very

| nportant.

And it's clear that OHS credited the
testinony given by the representatives of
Connecti cut Proton Therapy Center that the vast
majority of its patients are expected to cone from
Its networks, that even under conservative
projections that center could neet all of the
capacity of the center using only patients from
Wi thin those two networks.

That there was a projection that 80 percent
of patients served at the Wallingford facility
woul d originate fromthe Yale New Haven Heal th and
Hartford HealthCare System And we see that OHS
has credited that testinony, and in the decision
has supplied a projected utilization rate for the
Wal | i ngford center. And what you see at full
operational capacity in 2025 is the center will be
able to serve a total of 487 patients, but of

t hose 487 patients, only 97 are projected to

20
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originate fromoutside the Hartford HealthCare and
Yal e net wor ks.

And so in other words, |ess than 20 percent
of the patients who will receive treatnent at that
center are forecast to originate fromoutside the
menber networks. And that will result in
substantial inbalance to patient access to proton
therapy in our state, and here's why we say that.

| f we neasure the presence of the Yal e New
Haven and Hartford Heal thCare networks in
Connecticut, which we did of record -- and
particularly at the hearing, in our public hearing
responses, if you use hospital bed count as a
nmetric what you see is that those two networks
account for 5,177 hospital beds in our state.

Al'l other healthcare providers' systens'

I ndependent hospitals account for 3,739 hospital
beds in our state, which as it turns out, tend to
be wei ghted toward the western and sout hwestern
parts of our state.

And so when using these netrics, what you see
Is the Yale and Hartford networks accounting for
58 percent of the state's hospital bed capacity.
But what we see in the approval of the certificate

of need is that they're anticipating that 80

21
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percent of their patients treated at Wallingford
wll originate fromtheir own networks.

So that, that is an inbalance. And so
that's, again that's the reason why Danbury Proton
Is so critical to neeting the State's need, not
only froma total demand perspective, but also
fromthe perspective of treating patients and
nmeeting that need in an inequitable manner.

When you factor in the out-of-state hospitals
in New York that are within the primary service of
Danbury Hospital, you see a figure that is nmuch
| arger than the total hospital bed count of the
Yal e and Hartford HealthCare Network. So agai n,
It's just there's no questioning that there's
sufficient need for these services anong the
patients | ocated within the primary service area
of Danbury Proton.

On the issue of cost effectiveness. Again,
this appears to be a situation where there is
conflict between the findings in the Connecti cut
Prot on Therapy Center decision and the Danbury
Prot on proposed deci sion.

I n the Danbury Proton decision, there is a
general doubt expressed about whether or not

proton therapy is cost effective, but in the

22
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Connecticut Proton Therapy Center decision there
are very clear findings and statenents that -- and
"Il read them

Quote, while proton therapy is potentially
initially nore expensive than traditional X-ray
radi ati on therapy, the difference in costs should
be of fset through the reduction in need for
potential treatnent of other side effects,

di seases and secondary cancers. Further, there
are likely to be fewer hospitalizations and a
correspondi ng reduction in costs, which would
of fset the increased costs of proton therapy.

So on the issue of whether or not proton
therapy is cost effective, in our viewit's
I ncunbent upon OHS to correct this conclusion in
t he Danbury Proton application to align with its
conclusion in the Connecticut Proton Therapy
decision and find that proton therapy, as it is,
Is on the whole cost effective for Connecti cut
patients.

And a related point to cost effectiveness, it
has to do with the fact that there can be no
guestion that approving a second center for which
there is clear patient need wll inprove the cost

ef fectiveness of proton therapy treatnent for

23
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Connecticut patients.

Havi ng a nonopoly on proton therapy
controlled by the state's two | argest heal thcare
net wor ks Wi t hout any conpetitive pressure is
sinply a prescription for high costs. And we see
t hat out of concern for that OHS has chosen to
| npose cost control conditions on the Connecti cut
Proton Therapy Center Certificate of need. But in
our view the State should have the benefit of
bot h, both the conpetitive pressures and these
sensi bl e conditions that have been i nposed by OHS.

And allowng a truly and intentionally
I ndependent provider with an open referral
platformli ke Danbury Proton serving as an
alternative choice for patients in our state can
only yield benefits.

We do -- Danbury Proton does |aud the
condi ti ons that have been inposed on the
Connecticut Proton Therapy Center, and many of
t hose conditions that have been identified are
al ready planned for, for the Danbury Proton
facility including providing iInsurance resources
for patients and financi al assistance for
patients.

Danbury Proton would certainly also agree to
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a cap on a rate increase, OHS apply the 3 percent
cap per year or |ess cap on the Connecticut Proton
Therapy Center. And in fact, if you |ook at the
Danbury Proton proforma financial projections that
were submtted with its application, Danbury
Proton is actually based on forecasting an

I ncrease of half of that, at only 1 and a half
percent per year.

And certainly, Danbury Proton woul d wel cone
the opportunity to work with the health equity
expert to ensure equitable access to patients, and
to provide reporting on those efforts to OHS on a
regul ar basi s.

And so | do want to state very clearly and
unequi vocally that we're at OHS willing to approve
t he Danbury Proton application. It would accept
all the sane conditions that have been inposed on
Connecticut Proton Therapy Center as well as any
ot hers that OHS m ght deem appropriate for the
Danbury location. And it certainly would invite
and wel cone di scussions with OHS around those
I ssues.

And in our view, were such a conditional
approval to be provided to Danbury Proton,

Connecticut patients would receive benefits, both
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the benefits of conpetitive pressures for care,
delivery and pricing as well as the pricing
mandat es that OHS has devel oped. And in our view
that's the optimum sol ution for Connecti cut
patients.

The last points | would like to touch on are
In regard to access. And again, inportantly OHS
found in the proposed decision that Danbury Proton
woul d i nprove quality and accessibility for
patients in need of proton therapy. And it was
rightly persuaded, as stated in the Connecti cut
Prot on Therapy Center decision, that allow ng for
| ocal treatnent in a manner that does not
necessitate patient and famly relocation is
critical to providing neani ngful access to proton
t herapy for Connecticut patients.

And t hat concept has al ways been at the heart
of Danbury Proton's application. Access to proton
t herapy anong Connecticut patients is conpletely
I nequitable right now Only those with financi al
means and the ability to travel and take tine off
fromwork can have access to proton therapy.

And at our public hearing we heard from
numer ous proton therapy patients who had such

nmeans testifying and pleading wwth OHS to nmake the
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treatnment that they were fortunate to receive
meani ngfully available to all Connecti cut
resi dents.

Because the truth is if you live in Norwalk
or Stanford and you have to work every day, or if
you don't have a car -- or even if you do,
traveling to Wallingford on a daily basis for
weeks on end is not a realistic option for
treatnment. One treatnent roomin Wallingford is
| nadequate to provide neani ngful access to al
residents in all corners of our state who could
benefit from proton therapy.

And as things stand, our State is already
behind the rest of the country in terns of access
to proton therapy. And in ternms of the growth
we're seeing in proton therapy's utilization, the
concern is that as a State we'll continue to | ag
behind with only one treatnent room operating in
our state.

So in conclusion, Director Veltri, the need
for a second treatnent roomin the sout hwest
corner of our state is clear. And there's no
downside risk to our State in approving Danbury
Proton's certificate of the application. There's

only upsi de.
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There's upside to the Danbury comunity.
There's upside to the state's econony. There's
upsi de to cancer research efforts. But of course,
nost inportantly access to this |life saving and
life preserving nedical treatnment to Connecti cut
patients who are unquestionably in need of it
woul d be acconplished by granting a certificate of
need for a second |ocation in Danbury.

So on behalf of Danbury Proton, we request
that you gi ve thorough and t houghtf ul
reconsideration to its certificate of need
application. W're happy to answer any questions
you may have today, or should you desire to
formulate witten questions, we'd be happy to
provide witten answers very shortly -- if that
woul d be hel pful.

And again, we would wel cone discussions wth
OHS around any conditions that woul d persuade OHS
to grant Danbury Proton's certificate of need
appl i cati on.

So again, thank you for your tine this

nor ni ng.

THE HEARI NG OFFI CER  Thank you very nuch, M. Hardy.

| don't have any questions at this tine. |

appreci ate you conm ng today and naki ng your
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argunents before ne.

| want to |l et everyone know here today, first
of all, | appreciate attendance. And we wll be
basing a decision, a final decision in this matter
that | wll be issuing. W wll do so in
accordance with Chapter 54 of the Ceneral
Statutes. And if we have any foll owp, we wll be
sure to reach out to you, M. Hardy, on behal f of
your client.

But other than that, | think I just want to
t hank everyone for being here today. Appreciate
the respectful manner in which this was conducted
and we wll be back to you with a final decision
or any questions we m ght have shortly, hopefully.
So | want to thank you again for attending
everyone.

And with that, would conclude the hearing for
today. Thank you. Thank you very nuch.

Take care everybody.

MR. HARDY: Thank you.

(End: 10:33 a.m)
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STATE OF CONNECTI CUT
(Hartford County)

|, ROBERT G DI XON, a Certified Verbati m Reporter,
and Notary Public for the State of Connecticut, do
hereby certify that | transcribed the above 29 pages of
t he STATE OF CONNECTI CUT OFFI CE OF HEALTH STRATEGY,
PUBLI C/ ADM NI STRATI VE HEARI NG in Re: DOCKET NO
20-32376- CON, ACQUI SI TION OF A COMPUTED TOMOGRAPHY
(“CT”) SI MULATOR AND TECHNOLOGY NEW TO THE STATE,
( STATUTE REFERENCE 19A-639) BY DANBURY PROTON, LLC
( DANBURY, CT); held before: WVICTORIA VELTRI, ESQ , THE
HEARI NG OFFI CER, On April 22, 2022, via tel econference.

| further certify that the within testinony was
taken by ne stenographically and reduced to typewitten
formunder ny direction by neans of conputer assisted
transcription; and | further certify that said
deposition is a true record of the testinony given in
t hese proceedi ngs.

| further certify that | am neither counsel for,
related to, nor enployed by any of the parties to the
action in which this proceedi ng was taken; and further,
that | amnot a relative or enployee of any attorney or
counsel enployed by the parties hereto, nor financially
or otherwi se interested In the outcone of the action.

W TNESS ny hand and seal the 20th day of My,
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 01                       (Begin:  10 a.m.)

 02  

 03  THE HEARING OFFICER:  We're going to begin now.  It's

 04       10 a.m.  And I'm going to open up here.  The

 05       Applicant in this matter, Danbury Proton, LLC,

 06       seeks to acquire equipment utilizing technology

 07       not previously utilized in the state under

 08       Connecticut General Statutes --

 09                         (Interruption.)

 10  THE HEARING OFFICER:  Everyone should be muted, please.

 11  MICHAEL GRACE:  Good morning, your honor.  Michael

 12       Grace.

 13  THE HEARING OFFICER:  I'm sorry.  Please mute your

 14       devices.  Thank you very much.  I'll begin again

 15       just for clarity.

 16            The Applicant in this matter, Danbury Proton,

 17       LLC, seeks to acquire equipment utilizing

 18       technology not previously utilized in the state

 19       under Connecticut General Statutes Section

 20       19a638(a)13.

 21            Specifically, the Applicant proposes to

 22       establish a proton therapy center in Danbury,

 23       Connecticut, and as part of that proposal also

 24       seeks to acquire a CT simulator for treatment

 25       planning.
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 01            On February 28, 2022, the Hearing Officer in

 02       this matter issued a proposed final decision

 03       denying the application.  On March 16, 2022,

 04       Danbury Proton filed exceptions and requested oral

 05       argument.  On April 4, 2022, the Office of Health

 06       Strategy, which I'm going to refer to as OHS as we

 07       go forward, issued a notice of a hearing for

 08       today.  The hearing before the Office of Health

 09       Strategy is being held right now on April 22,

 10       2022.

 11            My name is Victoria Veltri.  I am the

 12       Executive Director of the Office of Health

 13       Strategy, and I will be issuing the final decision

 14       in this matter.  Also present on behalf of the

 15       agency is Staff Attorney and Health Systems

 16       Planning Manager, Lara Manzione; as well as Staff

 17       Attorney and Hearing Officer Daniel Csuka.

 18            Public Act 212, Section 149, effective July

 19       1, 2021, authorizes an agency to hold a public

 20       hearing by means of electronic equipment.  In

 21       accordance with the public act, any person who

 22       participates orally in an electronic meeting shall

 23       make a good faith effort to state his or her name

 24       and title at the outset at each occasion that

 25       person participates orally during an uninterrupted
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 01       dialogue or series of questions and answers.  We

 02       ask that all members of the public mute the device

 03       you are using to access the hearing and silence

 04       any additional devices that are around you.

 05            This hearing concerns only the Applicant's

 06       oral argument regarding the exceptions to the

 07       proposed final decision, and it will be conducted

 08       under the provisions of Chapter 54 of the

 09       Connecticut General Statutes.

 10            While I cannot impose time constraints, I do

 11       not expect this to be a very long hearing, perhaps

 12       15 to 20 minutes or so.

 13            The certificate of need process is a

 14       regulatory process, and as such the highest level

 15       of respect will be accorded to the Applicant and

 16       to the staff of OHS.  Our priority is the

 17       integrity and transparency of this process.

 18       Accordingly, decorum must be maintained by all

 19       present during these proceedings.

 20            This hearing is being transcribed and

 21       recorded, and the video will also be made

 22       available on the OHS website and its YouTube

 23       account.

 24            All documents related to this hearing that

 25       have been or will be submitted to the Office of
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 01       Health Strategy are available for review through

 02       our electronic certificate of need portal, which

 03       is accessible on the OHS BON webpage.

 04            Although this hearing is open to the public,

 05       only the Applicant and its representatives and OHS

 06       and its representatives will be allowed to make

 07       comment.  Accordingly, the chat feature is

 08       disabled.

 09            At this hearing, which is being held

 10       virtually, we ask that anyone speaking to the

 11       extent possible enable the use of video cameras

 12       when speaking during the proceedings.  In

 13       addition, anyone who is not speaking shall mute

 14       their electronic devices, as I said earlier,

 15       including telephones, televisions and other

 16       devices not being used to access the hearings.

 17            Lastly, as Zoom hopefully notified you in the

 18       course of entering the meeting, I wish to point

 19       out that by appearing on camera in this virtual

 20       hearing you are consenting to being filmed.  If

 21       you wish to revoke your consent, please do so at

 22       this time.  However, please be advised that the

 23       hearing will be continued to a later date if you

 24       do so.

 25            We will proceed in the order established in
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 01       the agenda for today's hearing.  I want to also

 02       remind people that this is an opportunity for oral

 03       argument only on the exceptions filed to the

 04       proposed decision.  It is not an opportunity to

 05       introduce new evidence in the record or have

 06       witnesses testify.

 07            This is an oral argument.  It will probably

 08       be made by counsel for the Applicant.

 09            So counsel for the Applicant, could you

 10       please identify yourself for the record?

 11  MR. HARDY:  Good morning, Director Veltri.  David Hardy

 12       of Carmody, Torrance, Sandak & Hennessey for

 13       Danbury Proton, LLC.

 14  THE HEARING OFFICER:  Good morning, Mr. Hardy.  It's

 15       nice to see you.

 16            Are there other housekeeping or procedural

 17       issues we need to address before we start?

 18  MR. HARDY:  Director Veltri, I take it by your

 19       introductory comments that screen sharing, for

 20       example, is something that you don't want to

 21       entertain this morning?

 22  THE HEARING OFFICER:  Well, because this is purely an

 23       oral argument where it will be an oral argument,

 24       it's not really an opportunity to introduce a

 25       presentation for evidence on the records.
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 01            It's your opportunity to make your oral

 02       argument based on what you've provided us already

 03       that's in the record.

 04  MR. HARDY:  Sure.  Understood.  I just had some matters

 05       that were of record that I had planned to make

 06       reference to, but can proceed without them if

 07       that's what you prefer.

 08  THE HEARING OFFICER:  I think we would prefer you to

 09       just make a reference to the location in the

 10       record, if you're able to do that, since we have

 11       the record accessible to us as well.

 12  MR. HARDY:  Sure.

 13  THE HEARING OFFICER:  That would be helpful.  Thank

 14       you.

 15            Any other housekeeping matters?

 16  MR. HARDY:  No.

 17  THE HEARING OFFICER:  Okay.  Mr. Hardy, you may

 18       introduce people -- if you would like -- who were

 19       on, but obviously the oral argument will be

 20       limited to counsel for the Applicant.

 21  MR. HARDY:  Understood.  Many of the principals and

 22       representatives of Danbury Proton are on this

 23       Zoom, but in the interest of time, I'd just as

 24       soon proceed to the argument.

 25  THE HEARING OFFICER:  Okay.  Thank you very much.
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 01            You can begin whenever you're ready.  And I

 02       again please ask everybody to ensure that you're

 03       muted and give your attention to counsel for the

 04       Applicant for uninterrupted argument.

 05            So thank you very much.

 06            Please go ahead, Mr. Hardy.

 07  MR. HARDY:  Well, thank you.  I want to thank you,

 08       Director Veltri, for your time this morning.  And

 09       I do want to thank the staff of OHS who has worked

 10       under very extraordinarily challenging

 11       circumstances over the past two years to process

 12       Danbury Proton's certificate of need application.

 13            And secondly, I did want to state on behalf

 14       of Danbury Proton that its very pleased that OHS

 15       has granted a certificate of need to Connecticut

 16       Proton Therapy Center in Wallingford.

 17            The trajectory of proton therapy as the

 18       optimal mode of radiation treatment for cancer

 19       patients is undeniable, and so we're very pleased

 20       that OHS has appropriately recognized the clinical

 21       benefits of this life-saving technology as well as

 22       the need for it in our state.

 23            And so today I intend to explain based on the

 24       record of our application why Danbury Proton's

 25       facility is critical to meeting the need for
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 01       proton therapy in this state, and to providing

 02       access to large segments of Connecticut's

 03       population who realistically will remain unserved

 04       by a single treatment room in Wallingford.

 05            Our March 16, 2022, exceptions to the

 06       proposed decision are of record, and we stand by

 07       them.  Importantly, though, those exceptions were

 08       submitted prior to the release of the April 7,

 09       2022, decision approving the Connecticut Proton

 10       Therapy Center certificate of need.  And because

 11       of that I intend to focus my remarks this morning

 12       on why the findings made in that decision call for

 13       a reconsideration of the proposed decision that

 14       has been issued for Danbury Proton.

 15            And in particular, I want to focus on how

 16       that decision supports and establishes the

 17       importance of the Danbury Proton proposal in terms

 18       of meeting Connecticut's need and improving access

 19       for Connecticut residents with the placement of a

 20       second treatment room located in the southwest

 21       corner of Connecticut.

 22            In many respects the Danbury Proton proposal

 23       mirrors the Wallingford proposal.  Our facility

 24       organization is similar.  We're working with a

 25       501(c)(3) nonprofit who will be issuing tax exempt
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 01       bonds for the project and will be the asset owner

 02       of the project.

 03            The experience and the credentials of Danbury

 04       Proton team are exceptional and unquestionable.

 05       Dr. Leslie Yamamoto, Dr. Andrew Chang, and Dr.

 06       Michael Moyers are all nationally recognized

 07       experts in their fields.

 08            You may have read that just last week a

 09       Nevada jury awarded a family of a deceased cancer

 10       patient $200 million based on a refusal to provide

 11       that patient with access to proton therapy.

 12            And I mention that because, one, Dr. Chang

 13       was the expert for the family in that case.  But I

 14       also mention it because I think that is an

 15       indication of where the commercial healthcare

 16       insurance landscape will be shifting, in favor of

 17       covering proton therapy, which of course is our

 18       sincere hope that that will continue to improve.

 19            And importantly the proposed decision does

 20       recognize that Danbury Proton already has in place

 21       personnel who will staff the new technology, who

 22       are qualified, and who are adequately trained to

 23       do so.  So that, that has been termed to be a

 24       nonissue for Danbury Proton.

 25            The proposed decision also made several
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 01       favorable findings about Danbury Proton, including

 02       that it would improve healthcare quality and

 03       accessibility in our state, that it would be

 04       supported by utilization of existing healthcare

 05       facilities in our state.  That it would provide

 06       equitable access to services for Medicaid

 07       recipients and indigent persons, and that it would

 08       increase the diversity of healthcare providers and

 09       would increase patient choice in our state.

 10            So there are a number of positive findings by

 11       Danbury Proton that are contained in the proposed

 12       decision.  And indeed, Danbury Proton does have

 13       overwhelming support from the Danbury community,

 14       its residents, its government and community

 15       leaders, the business community.

 16            And I think part of the reason why that

 17       support has been generated and why you see so many

 18       people on the Zoom hearing today is that Danbury

 19       proton has been extraordinarily transparent -- I

 20       would say, comfortably transparent with the public

 21       and its supporters at every step of the way in

 22       this two-plus year process seeking a certificate

 23       of need for its facility.

 24            As OHS is aware, the legislative delegation

 25       for Danbury, its members have all been unanimously
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 01       and ardently supportive of this project.  They

 02       have written letters in support of the

 03       application.  They testified at the public hearing

 04       on April 1st, and this project is shovel ready.

 05            Should OHS change course and issue a

 06       certificate of need, this project is ready to be

 07       in a position by early 2024.  Its land use

 08       approvals are in place.  The Mevion equipment,

 09       that's been selected not only for its

 10       technological excellence, but also its ability to

 11       support clinical research -- it's made in

 12       Massachusetts.  There's a commitment that it can

 13       meet the proposed construction schedule.

 14            The conditional financing approvals are in

 15       place and they are ready to move forward should

 16       OHS grant Danbury Proton a certificate of need.

 17            Now on the issue of need, the location of

 18       Danbury was chosen due to its proximity to what is

 19       one of the most densely populated areas of our

 20       country, and that's comprised of both Connecticut

 21       and New York residents.  And for a sense of

 22       perspective, if you consider that the entire

 23       population of the state of Connecticut is 3.6

 24       million people with the greater weight of that

 25       population weighted toward the southwest corner,
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 01       and also consider that Danbury Proton is located

 02       within 30 miles of major population centers in

 03       Danbury, Stamford, Norwalk, Bridgeport, Waterbury;

 04       consider the fact that 98 percent of residents of

 05       Fairfield County, which is the most populous

 06       county in Connecticut, live within 25 miles of the

 07       site; these are all compelling reasons why it

 08       makes sense to locate a proton therapy treatment

 09       room in Danbury.

 10            So again, against this backdrop of a total

 11       state population of 3.6 million people, when you

 12       look at the location of the Danbury Proton

 13       facility and you draw a circle of 25 miles around

 14       it, there's a population of about a million

 15       people.  And that's on par with what we see in

 16       Wallingford, a 25-mile radius; you see about a

 17       million people.

 18            But what happens when you draw that circle

 19       further out in Danbury from 25 miles to 50 miles,

 20       the population within that ring jumps from

 21       1 million people to 17 million people.  And if you

 22       draw it even further out to 75 miles, there's a

 23       population of 22 million.

 24            So again, in our state with 3.6 million

 25       people the Danbury Proton proposal would be
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 01       located within 50 miles of 17 million people in an

 02       area of the state that, in contrast to much of the

 03       rest of the state, is growing and not shrinking.

 04            And I think given the area demographics, it

 05       is not coincidental that in February of this year,

 06       the New York Proton Therapy Center announced that

 07       it is the fastest growing of the 40 proton centers

 08       in the United States.

 09            And if you look at the history of the

 10       development of proton therapy centers, including

 11       independent centers like Danbury Proton, they have

 12       thrived in areas with far less population density,

 13       areas with population density that is not even

 14       close to what we see around Danbury.

 15            Even if you look at Massachusetts General

 16       Hospital with its four treatment rooms, it has

 17       been forced to ration care for years now.  And MGH

 18       with its four rooms is located in a smaller

 19       demographic area than Danbury Proton.  So the case

 20       for need is laid out comprehensively in our

 21       record.  It includes an independent report from

 22       IHS Markit.  And it also includes the entirety of

 23       the record of the Connecticut Proton Therapy

 24       Center current application which was admitted and

 25       noticed as part of the record in the Danbury
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 01       Proton application.

 02            And so on the issue of need, which of course

 03       is the paramount consideration in this process,

 04       the proposed decision concludes that the national

 05       statistics and statistics at other centers that we

 06       provided were, quote, not shown to be

 07       representative of Connecticut, and that Danbury

 08       Proton failed to identify Connecticut's need.

 09            And our response to that conclusion is,

 10       that's simply not accurate.  Danbury Proton

 11       submitted American Cancer Society statistics

 12       summarizing cancer incidents in Connecticut in

 13       support of its need in this state, and in

 14       particular the densely populated region of

 15       Southwest Connecticut.

 16            And so the first point I would make is that

 17       OHS has now cited those very same statistics as

 18       supporting its finding a need in the Connecticut

 19       Proton Therapy Center decision.

 20            And the second point I would make is that the

 21       Connecticut statistics, both the cancer society

 22       statistics and the tumor registry data are

 23       consistent with the broader non Connecticut

 24       specific statistical data that has been supplied.

 25            So in our view, there's no basis upon which
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 01       to disbelieve that the distribution of Connecticut

 02       cancer patients has somehow diverged from what we

 03       see around the country in terms of the broader

 04       distribution of cancer patients.  And if anything,

 05       Connecticut with its older population has a

 06       population that is more likely to require cancer

 07       treatment.

 08            But what it comes down to in our point, in

 09       our view at this point is that the answer to the

 10       question of whether there is need for proton

 11       therapy in Danbury can now be definitively

 12       answered in the affirmative by looking out further

 13       than the decision that has been made and the

 14       findings that have been made in the Connecticut

 15       Proton Therapy Center.

 16            And the approach that OHS took to determining

 17       need in that docket was to take the State's tumor

 18       registry and then apply census percentages

 19       developed by Hartford HealthCare and Yale

 20       radiation oncologists to conservatively determine

 21       a pool of patients in Connecticut who would be

 22       suitable and likely to receive proton therapy.

 23            And that table is table two in the

 24       Connecticut Proton Therapy Center decision.  And

 25       what that concludes, again under a conservative
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 01       projection is that there will be a need for proton

 02       therapy among 992 Connecticut patients per year --

 03       again, 992 Connecticut patients per year as a

 04       conservative projection against table two in the

 05       Connecticut Proton Therapy Center decision.

 06            And the decision goes on to determine that --

 07       again these 992 Connecticut patients only.  This

 08       is disregarding any potential need in New York --

 09       that Connecticut Proton Therapy Center in

 10       Wallingford will only be able to serve 208

 11       patients in year one, 397 patients in year two,

 12       479 patients in year three, and 487 patients in

 13       year four, at full capacity.

 14            So in other words, we have a finding from OHS

 15       that among Connecticut patients alone there will

 16       be an unmet need for 784 patients in year one, an

 17       unmet need for 595 patients in year two, an unmet

 18       need for 513 patients in year three, and an unmet

 19       need for 505 patients in year four at full

 20       operational capacity.

 21            And so when you consider that and put that in

 22       the perspective of the projected -- again

 23       conservatively projected 992 Connecticut-only

 24       patients who would be receiving proton therapy in

 25       a given year, even when you add in Danbury
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 01       Proton's capacity projected to be 338 patients per

 02       year, we still will not be meeting the need for

 03       proton therapy in our state between the two

 04       centers.

 05            And so when you combine the two, the capacity

 06       of the two centers we will be in a much better

 07       position to meet the needs of the State, both in

 08       terms of the total demand for proton therapy but

 09       also in regard to the proportion of cancer types

 10       treated with proton therapy.

 11            So again the combined capacity would add up

 12       to 825 patients a year, and we have a projection

 13       of 992 Connecticut patients only who will be in

 14       need of proton therapy.  So we have conclusive

 15       findings that there is need for additional proton

 16       therapy capacity.

 17            Another criticism that's leveled at Danbury

 18       Proton in the proposed decision is that 30 to 40

 19       percent of its patients are projected to be

 20       referred by area providers, but Danbury Proton has

 21       no formal arrangements with area providers.  And

 22       that is very intentional on the part of Danbury

 23       Proton.

 24            It will be open to all patients regardless of

 25       system affiliation or referral source.  And I

�0020

 01       think that OHS has recognized the importance of

 02       serving those patients, because what we see in the

 03       decision on Connecticut Proton Therapy Center is

 04       that there's a condition that the center in

 05       Wallingford accept patients from outside the

 06       member networks, which of course is very

 07       important.

 08            And it's clear that OHS credited the

 09       testimony given by the representatives of

 10       Connecticut Proton Therapy Center that the vast

 11       majority of its patients are expected to come from

 12       its networks, that even under conservative

 13       projections that center could meet all of the

 14       capacity of the center using only patients from

 15       within those two networks.

 16            That there was a projection that 80 percent

 17       of patients served at the Wallingford facility

 18       would originate from the Yale New Haven Health and

 19       Hartford HealthCare System.  And we see that OHS

 20       has credited that testimony, and in the decision

 21       has supplied a projected utilization rate for the

 22       Wallingford center.  And what you see at full

 23       operational capacity in 2025 is the center will be

 24       able to serve a total of 487 patients, but of

 25       those 487 patients, only 97 are projected to
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 01       originate from outside the Hartford HealthCare and

 02       Yale networks.

 03            And so in other words, less than 20 percent

 04       of the patients who will receive treatment at that

 05       center are forecast to originate from outside the

 06       member networks.  And that will result in

 07       substantial imbalance to patient access to proton

 08       therapy in our state, and here's why we say that.

 09            If we measure the presence of the Yale New

 10       Haven and Hartford HealthCare networks in

 11       Connecticut, which we did of record -- and

 12       particularly at the hearing, in our public hearing

 13       responses, if you use hospital bed count as a

 14       metric what you see is that those two networks

 15       account for 5,177 hospital beds in our state.

 16            All other healthcare providers' systems'

 17       independent hospitals account for 3,739 hospital

 18       beds in our state, which as it turns out, tend to

 19       be weighted toward the western and southwestern

 20       parts of our state.

 21            And so when using these metrics, what you see

 22       is the Yale and Hartford networks accounting for

 23       58 percent of the state's hospital bed capacity.

 24       But what we see in the approval of the certificate

 25       of need is that they're anticipating that 80
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 01       percent of their patients treated at Wallingford

 02       will originate from their own networks.

 03            So that, that is an imbalance.  And so

 04       that's, again that's the reason why Danbury Proton

 05       is so critical to meeting the State's need, not

 06       only from a total demand perspective, but also

 07       from the perspective of treating patients and

 08       meeting that need in an inequitable manner.

 09            When you factor in the out-of-state hospitals

 10       in New York that are within the primary service of

 11       Danbury Hospital, you see a figure that is much

 12       larger than the total hospital bed count of the

 13       Yale and Hartford HealthCare Network.  So again,

 14       it's just there's no questioning that there's

 15       sufficient need for these services among the

 16       patients located within the primary service area

 17       of Danbury Proton.

 18            On the issue of cost effectiveness.  Again,

 19       this appears to be a situation where there is

 20       conflict between the findings in the Connecticut

 21       Proton Therapy Center decision and the Danbury

 22       Proton proposed decision.

 23            In the Danbury Proton decision, there is a

 24       general doubt expressed about whether or not

 25       proton therapy is cost effective, but in the
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 01       Connecticut Proton Therapy Center decision there

 02       are very clear findings and statements that -- and

 03       I'll read them.

 04            Quote, while proton therapy is potentially

 05       initially more expensive than traditional X-ray

 06       radiation therapy, the difference in costs should

 07       be offset through the reduction in need for

 08       potential treatment of other side effects,

 09       diseases and secondary cancers.  Further, there

 10       are likely to be fewer hospitalizations and a

 11       corresponding reduction in costs, which would

 12       offset the increased costs of proton therapy.

 13            So on the issue of whether or not proton

 14       therapy is cost effective, in our view it's

 15       incumbent upon OHS to correct this conclusion in

 16       the Danbury Proton application to align with its

 17       conclusion in the Connecticut Proton Therapy

 18       decision and find that proton therapy, as it is,

 19       is on the whole cost effective for Connecticut

 20       patients.

 21            And a related point to cost effectiveness, it

 22       has to do with the fact that there can be no

 23       question that approving a second center for which

 24       there is clear patient need will improve the cost

 25       effectiveness of proton therapy treatment for
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 01       Connecticut patients.

 02            Having a monopoly on proton therapy

 03       controlled by the state's two largest healthcare

 04       networks without any competitive pressure is

 05       simply a prescription for high costs.  And we see

 06       that out of concern for that OHS has chosen to

 07       impose cost control conditions on the Connecticut

 08       Proton Therapy Center Certificate of need.  But in

 09       our view the State should have the benefit of

 10       both, both the competitive pressures and these

 11       sensible conditions that have been imposed by OHS.

 12            And allowing a truly and intentionally

 13       independent provider with an open referral

 14       platform like Danbury Proton serving as an

 15       alternative choice for patients in our state can

 16       only yield benefits.

 17            We do -- Danbury Proton does laud the

 18       conditions that have been imposed on the

 19       Connecticut Proton Therapy Center, and many of

 20       those conditions that have been identified are

 21       already planned for, for the Danbury Proton

 22       facility including providing insurance resources

 23       for patients and financial assistance for

 24       patients.

 25            Danbury Proton would certainly also agree to
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 01       a cap on a rate increase, OHS apply the 3 percent

 02       cap per year or less cap on the Connecticut Proton

 03       Therapy Center.  And in fact, if you look at the

 04       Danbury Proton proforma financial projections that

 05       were submitted with its application, Danbury

 06       Proton is actually based on forecasting an

 07       increase of half of that, at only 1 and a half

 08       percent per year.

 09            And certainly, Danbury Proton would welcome

 10       the opportunity to work with the health equity

 11       expert to ensure equitable access to patients, and

 12       to provide reporting on those efforts to OHS on a

 13       regular basis.

 14            And so I do want to state very clearly and

 15       unequivocally that we're at OHS willing to approve

 16       the Danbury Proton application.  It would accept

 17       all the same conditions that have been imposed on

 18       Connecticut Proton Therapy Center as well as any

 19       others that OHS might deem appropriate for the

 20       Danbury location.  And it certainly would invite

 21       and welcome discussions with OHS around those

 22       issues.

 23            And in our view, were such a conditional

 24       approval to be provided to Danbury Proton,

 25       Connecticut patients would receive benefits, both
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 01       the benefits of competitive pressures for care,

 02       delivery and pricing as well as the pricing

 03       mandates that OHS has developed.  And in our view

 04       that's the optimum solution for Connecticut

 05       patients.

 06            The last points I would like to touch on are

 07       in regard to access.  And again, importantly OHS

 08       found in the proposed decision that Danbury Proton

 09       would improve quality and accessibility for

 10       patients in need of proton therapy.  And it was

 11       rightly persuaded, as stated in the Connecticut

 12       Proton Therapy Center decision, that allowing for

 13       local treatment in a manner that does not

 14       necessitate patient and family relocation is

 15       critical to providing meaningful access to proton

 16       therapy for Connecticut patients.

 17            And that concept has always been at the heart

 18       of Danbury Proton's application.  Access to proton

 19       therapy among Connecticut patients is completely

 20       inequitable right now.  Only those with financial

 21       means and the ability to travel and take time off

 22       from work can have access to proton therapy.

 23            And at our public hearing we heard from

 24       numerous proton therapy patients who had such

 25       means testifying and pleading with OHS to make the
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 01       treatment that they were fortunate to receive

 02       meaningfully available to all Connecticut

 03       residents.

 04            Because the truth is if you live in Norwalk

 05       or Stamford and you have to work every day, or if

 06       you don't have a car -- or even if you do,

 07       traveling to Wallingford on a daily basis for

 08       weeks on end is not a realistic option for

 09       treatment.  One treatment room in Wallingford is

 10       inadequate to provide meaningful access to all

 11       residents in all corners of our state who could

 12       benefit from proton therapy.

 13            And as things stand, our State is already

 14       behind the rest of the country in terms of access

 15       to proton therapy.  And in terms of the growth

 16       we're seeing in proton therapy's utilization, the

 17       concern is that as a State we'll continue to lag

 18       behind with only one treatment room operating in

 19       our state.

 20            So in conclusion, Director Veltri, the need

 21       for a second treatment room in the southwest

 22       corner of our state is clear.  And there's no

 23       downside risk to our State in approving Danbury

 24       Proton's certificate of the application.  There's

 25       only upside.
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 01            There's upside to the Danbury community.

 02       There's upside to the state's economy.  There's

 03       upside to cancer research efforts.  But of course,

 04       most importantly access to this life saving and

 05       life preserving medical treatment to Connecticut

 06       patients who are unquestionably in need of it

 07       would be accomplished by granting a certificate of

 08       need for a second location in Danbury.

 09            So on behalf of Danbury Proton, we request

 10       that you give thorough and thoughtful

 11       reconsideration to its certificate of need

 12       application.  We're happy to answer any questions

 13       you may have today, or should you desire to

 14       formulate written questions, we'd be happy to

 15       provide written answers very shortly -- if that

 16       would be helpful.

 17            And again, we would welcome discussions with

 18       OHS around any conditions that would persuade OHS

 19       to grant Danbury Proton's certificate of need

 20       application.

 21            So again, thank you for your time this

 22       morning.

 23  THE HEARING OFFICER:  Thank you very much, Mr. Hardy.

 24            I don't have any questions at this time.  I

 25       appreciate you coming today and making your
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 01       arguments before me.

 02            I want to let everyone know here today, first

 03       of all, I appreciate attendance.  And we will be

 04       basing a decision, a final decision in this matter

 05       that I will be issuing.  We will do so in

 06       accordance with Chapter 54 of the General

 07       Statutes.  And if we have any followup, we will be

 08       sure to reach out to you, Mr. Hardy, on behalf of

 09       your client.

 10            But other than that, I think I just want to

 11       thank everyone for being here today.  Appreciate

 12       the respectful manner in which this was conducted

 13       and we will be back to you with a final decision

 14       or any questions we might have shortly, hopefully.

 15       So I want to thank you again for attending

 16       everyone.

 17            And with that, would conclude the hearing for

 18       today.  Thank you.  Thank you very much.

 19            Take care everybody.

 20  MR. HARDY:  Thank you.

 21  

 22                       (End:  10:33 a.m.)

 23  

 24  

 25  
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 1                        (Begin:  10 a.m.)



 2



 3   THE HEARING OFFICER:  We're going to begin now.  It's



 4        10 a.m.  And I'm going to open up here.  The



 5        Applicant in this matter, Danbury Proton, LLC,



 6        seeks to acquire equipment utilizing technology



 7        not previously utilized in the state under



 8        Connecticut General Statutes --



 9                          (Interruption.)



10   THE HEARING OFFICER:  Everyone should be muted, please.



11   MICHAEL GRACE:  Good morning, your honor.  Michael



12        Grace.



13   THE HEARING OFFICER:  I'm sorry.  Please mute your



14        devices.  Thank you very much.  I'll begin again



15        just for clarity.



16             The Applicant in this matter, Danbury Proton,



17        LLC, seeks to acquire equipment utilizing



18        technology not previously utilized in the state



19        under Connecticut General Statutes Section



20        19a638(a)13.



21             Specifically, the Applicant proposes to



22        establish a proton therapy center in Danbury,



23        Connecticut, and as part of that proposal also



24        seeks to acquire a CT simulator for treatment



25        planning.
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 1             On February 28, 2022, the Hearing Officer in



 2        this matter issued a proposed final decision



 3        denying the application.  On March 16, 2022,



 4        Danbury Proton filed exceptions and requested oral



 5        argument.  On April 4, 2022, the Office of Health



 6        Strategy, which I'm going to refer to as OHS as we



 7        go forward, issued a notice of a hearing for



 8        today.  The hearing before the Office of Health



 9        Strategy is being held right now on April 22,



10        2022.



11             My name is Victoria Veltri.  I am the



12        Executive Director of the Office of Health



13        Strategy, and I will be issuing the final decision



14        in this matter.  Also present on behalf of the



15        agency is Staff Attorney and Health Systems



16        Planning Manager, Lara Manzione; as well as Staff



17        Attorney and Hearing Officer Daniel Csuka.



18             Public Act 212, Section 149, effective July



19        1, 2021, authorizes an agency to hold a public



20        hearing by means of electronic equipment.  In



21        accordance with the public act, any person who



22        participates orally in an electronic meeting shall



23        make a good faith effort to state his or her name



24        and title at the outset at each occasion that



25        person participates orally during an uninterrupted
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 1        dialogue or series of questions and answers.  We



 2        ask that all members of the public mute the device



 3        you are using to access the hearing and silence



 4        any additional devices that are around you.



 5             This hearing concerns only the Applicant's



 6        oral argument regarding the exceptions to the



 7        proposed final decision, and it will be conducted



 8        under the provisions of Chapter 54 of the



 9        Connecticut General Statutes.



10             While I cannot impose time constraints, I do



11        not expect this to be a very long hearing, perhaps



12        15 to 20 minutes or so.



13             The certificate of need process is a



14        regulatory process, and as such the highest level



15        of respect will be accorded to the Applicant and



16        to the staff of OHS.  Our priority is the



17        integrity and transparency of this process.



18        Accordingly, decorum must be maintained by all



19        present during these proceedings.



20             This hearing is being transcribed and



21        recorded, and the video will also be made



22        available on the OHS website and its YouTube



23        account.



24             All documents related to this hearing that



25        have been or will be submitted to the Office of
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 1        Health Strategy are available for review through



 2        our electronic certificate of need portal, which



 3        is accessible on the OHS BON webpage.



 4             Although this hearing is open to the public,



 5        only the Applicant and its representatives and OHS



 6        and its representatives will be allowed to make



 7        comment.  Accordingly, the chat feature is



 8        disabled.



 9             At this hearing, which is being held



10        virtually, we ask that anyone speaking to the



11        extent possible enable the use of video cameras



12        when speaking during the proceedings.  In



13        addition, anyone who is not speaking shall mute



14        their electronic devices, as I said earlier,



15        including telephones, televisions and other



16        devices not being used to access the hearings.



17             Lastly, as Zoom hopefully notified you in the



18        course of entering the meeting, I wish to point



19        out that by appearing on camera in this virtual



20        hearing you are consenting to being filmed.  If



21        you wish to revoke your consent, please do so at



22        this time.  However, please be advised that the



23        hearing will be continued to a later date if you



24        do so.



25             We will proceed in the order established in
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 1        the agenda for today's hearing.  I want to also



 2        remind people that this is an opportunity for oral



 3        argument only on the exceptions filed to the



 4        proposed decision.  It is not an opportunity to



 5        introduce new evidence in the record or have



 6        witnesses testify.



 7             This is an oral argument.  It will probably



 8        be made by counsel for the Applicant.



 9             So counsel for the Applicant, could you



10        please identify yourself for the record?



11   MR. HARDY:  Good morning, Director Veltri.  David Hardy



12        of Carmody, Torrance, Sandak & Hennessey for



13        Danbury Proton, LLC.



14   THE HEARING OFFICER:  Good morning, Mr. Hardy.  It's



15        nice to see you.



16             Are there other housekeeping or procedural



17        issues we need to address before we start?



18   MR. HARDY:  Director Veltri, I take it by your



19        introductory comments that screen sharing, for



20        example, is something that you don't want to



21        entertain this morning?



22   THE HEARING OFFICER:  Well, because this is purely an



23        oral argument where it will be an oral argument,



24        it's not really an opportunity to introduce a



25        presentation for evidence on the records.
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 1             It's your opportunity to make your oral



 2        argument based on what you've provided us already



 3        that's in the record.



 4   MR. HARDY:  Sure.  Understood.  I just had some matters



 5        that were of record that I had planned to make



 6        reference to, but can proceed without them if



 7        that's what you prefer.



 8   THE HEARING OFFICER:  I think we would prefer you to



 9        just make a reference to the location in the



10        record, if you're able to do that, since we have



11        the record accessible to us as well.



12   MR. HARDY:  Sure.



13   THE HEARING OFFICER:  That would be helpful.  Thank



14        you.



15             Any other housekeeping matters?



16   MR. HARDY:  No.



17   THE HEARING OFFICER:  Okay.  Mr. Hardy, you may



18        introduce people -- if you would like -- who were



19        on, but obviously the oral argument will be



20        limited to counsel for the Applicant.



21   MR. HARDY:  Understood.  Many of the principals and



22        representatives of Danbury Proton are on this



23        Zoom, but in the interest of time, I'd just as



24        soon proceed to the argument.



25   THE HEARING OFFICER:  Okay.  Thank you very much.
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 1             You can begin whenever you're ready.  And I



 2        again please ask everybody to ensure that you're



 3        muted and give your attention to counsel for the



 4        Applicant for uninterrupted argument.



 5             So thank you very much.



 6             Please go ahead, Mr. Hardy.



 7   MR. HARDY:  Well, thank you.  I want to thank you,



 8        Director Veltri, for your time this morning.  And



 9        I do want to thank the staff of OHS who has worked



10        under very extraordinarily challenging



11        circumstances over the past two years to process



12        Danbury Proton's certificate of need application.



13             And secondly, I did want to state on behalf



14        of Danbury Proton that its very pleased that OHS



15        has granted a certificate of need to Connecticut



16        Proton Therapy Center in Wallingford.



17             The trajectory of proton therapy as the



18        optimal mode of radiation treatment for cancer



19        patients is undeniable, and so we're very pleased



20        that OHS has appropriately recognized the clinical



21        benefits of this life-saving technology as well as



22        the need for it in our state.



23             And so today I intend to explain based on the



24        record of our application why Danbury Proton's



25        facility is critical to meeting the need for
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 1        proton therapy in this state, and to providing



 2        access to large segments of Connecticut's



 3        population who realistically will remain unserved



 4        by a single treatment room in Wallingford.



 5             Our March 16, 2022, exceptions to the



 6        proposed decision are of record, and we stand by



 7        them.  Importantly, though, those exceptions were



 8        submitted prior to the release of the April 7,



 9        2022, decision approving the Connecticut Proton



10        Therapy Center certificate of need.  And because



11        of that I intend to focus my remarks this morning



12        on why the findings made in that decision call for



13        a reconsideration of the proposed decision that



14        has been issued for Danbury Proton.



15             And in particular, I want to focus on how



16        that decision supports and establishes the



17        importance of the Danbury Proton proposal in terms



18        of meeting Connecticut's need and improving access



19        for Connecticut residents with the placement of a



20        second treatment room located in the southwest



21        corner of Connecticut.



22             In many respects the Danbury Proton proposal



23        mirrors the Wallingford proposal.  Our facility



24        organization is similar.  We're working with a



25        501(c)(3) nonprofit who will be issuing tax exempt
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 1        bonds for the project and will be the asset owner



 2        of the project.



 3             The experience and the credentials of Danbury



 4        Proton team are exceptional and unquestionable.



 5        Dr. Leslie Yamamoto, Dr. Andrew Chang, and Dr.



 6        Michael Moyers are all nationally recognized



 7        experts in their fields.



 8             You may have read that just last week a



 9        Nevada jury awarded a family of a deceased cancer



10        patient $200 million based on a refusal to provide



11        that patient with access to proton therapy.



12             And I mention that because, one, Dr. Chang



13        was the expert for the family in that case.  But I



14        also mention it because I think that is an



15        indication of where the commercial healthcare



16        insurance landscape will be shifting, in favor of



17        covering proton therapy, which of course is our



18        sincere hope that that will continue to improve.



19             And importantly the proposed decision does



20        recognize that Danbury Proton already has in place



21        personnel who will staff the new technology, who



22        are qualified, and who are adequately trained to



23        do so.  So that, that has been termed to be a



24        nonissue for Danbury Proton.



25             The proposed decision also made several
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 1        favorable findings about Danbury Proton, including



 2        that it would improve healthcare quality and



 3        accessibility in our state, that it would be



 4        supported by utilization of existing healthcare



 5        facilities in our state.  That it would provide



 6        equitable access to services for Medicaid



 7        recipients and indigent persons, and that it would



 8        increase the diversity of healthcare providers and



 9        would increase patient choice in our state.



10             So there are a number of positive findings by



11        Danbury Proton that are contained in the proposed



12        decision.  And indeed, Danbury Proton does have



13        overwhelming support from the Danbury community,



14        its residents, its government and community



15        leaders, the business community.



16             And I think part of the reason why that



17        support has been generated and why you see so many



18        people on the Zoom hearing today is that Danbury



19        proton has been extraordinarily transparent -- I



20        would say, comfortably transparent with the public



21        and its supporters at every step of the way in



22        this two-plus year process seeking a certificate



23        of need for its facility.



24             As OHS is aware, the legislative delegation



25        for Danbury, its members have all been unanimously
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 1        and ardently supportive of this project.  They



 2        have written letters in support of the



 3        application.  They testified at the public hearing



 4        on April 1st, and this project is shovel ready.



 5             Should OHS change course and issue a



 6        certificate of need, this project is ready to be



 7        in a position by early 2024.  Its land use



 8        approvals are in place.  The Mevion equipment,



 9        that's been selected not only for its



10        technological excellence, but also its ability to



11        support clinical research -- it's made in



12        Massachusetts.  There's a commitment that it can



13        meet the proposed construction schedule.



14             The conditional financing approvals are in



15        place and they are ready to move forward should



16        OHS grant Danbury Proton a certificate of need.



17             Now on the issue of need, the location of



18        Danbury was chosen due to its proximity to what is



19        one of the most densely populated areas of our



20        country, and that's comprised of both Connecticut



21        and New York residents.  And for a sense of



22        perspective, if you consider that the entire



23        population of the state of Connecticut is 3.6



24        million people with the greater weight of that



25        population weighted toward the southwest corner,
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 1        and also consider that Danbury Proton is located



 2        within 30 miles of major population centers in



 3        Danbury, Stamford, Norwalk, Bridgeport, Waterbury;



 4        consider the fact that 98 percent of residents of



 5        Fairfield County, which is the most populous



 6        county in Connecticut, live within 25 miles of the



 7        site; these are all compelling reasons why it



 8        makes sense to locate a proton therapy treatment



 9        room in Danbury.



10             So again, against this backdrop of a total



11        state population of 3.6 million people, when you



12        look at the location of the Danbury Proton



13        facility and you draw a circle of 25 miles around



14        it, there's a population of about a million



15        people.  And that's on par with what we see in



16        Wallingford, a 25-mile radius; you see about a



17        million people.



18             But what happens when you draw that circle



19        further out in Danbury from 25 miles to 50 miles,



20        the population within that ring jumps from



21        1 million people to 17 million people.  And if you



22        draw it even further out to 75 miles, there's a



23        population of 22 million.



24             So again, in our state with 3.6 million



25        people the Danbury Proton proposal would be
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 1        located within 50 miles of 17 million people in an



 2        area of the state that, in contrast to much of the



 3        rest of the state, is growing and not shrinking.



 4             And I think given the area demographics, it



 5        is not coincidental that in February of this year,



 6        the New York Proton Therapy Center announced that



 7        it is the fastest growing of the 40 proton centers



 8        in the United States.



 9             And if you look at the history of the



10        development of proton therapy centers, including



11        independent centers like Danbury Proton, they have



12        thrived in areas with far less population density,



13        areas with population density that is not even



14        close to what we see around Danbury.



15             Even if you look at Massachusetts General



16        Hospital with its four treatment rooms, it has



17        been forced to ration care for years now.  And MGH



18        with its four rooms is located in a smaller



19        demographic area than Danbury Proton.  So the case



20        for need is laid out comprehensively in our



21        record.  It includes an independent report from



22        IHS Markit.  And it also includes the entirety of



23        the record of the Connecticut Proton Therapy



24        Center current application which was admitted and



25        noticed as part of the record in the Danbury
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 1        Proton application.



 2             And so on the issue of need, which of course



 3        is the paramount consideration in this process,



 4        the proposed decision concludes that the national



 5        statistics and statistics at other centers that we



 6        provided were, quote, not shown to be



 7        representative of Connecticut, and that Danbury



 8        Proton failed to identify Connecticut's need.



 9             And our response to that conclusion is,



10        that's simply not accurate.  Danbury Proton



11        submitted American Cancer Society statistics



12        summarizing cancer incidents in Connecticut in



13        support of its need in this state, and in



14        particular the densely populated region of



15        Southwest Connecticut.



16             And so the first point I would make is that



17        OHS has now cited those very same statistics as



18        supporting its finding a need in the Connecticut



19        Proton Therapy Center decision.



20             And the second point I would make is that the



21        Connecticut statistics, both the cancer society



22        statistics and the tumor registry data are



23        consistent with the broader non Connecticut



24        specific statistical data that has been supplied.



25             So in our view, there's no basis upon which
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 1        to disbelieve that the distribution of Connecticut



 2        cancer patients has somehow diverged from what we



 3        see around the country in terms of the broader



 4        distribution of cancer patients.  And if anything,



 5        Connecticut with its older population has a



 6        population that is more likely to require cancer



 7        treatment.



 8             But what it comes down to in our point, in



 9        our view at this point is that the answer to the



10        question of whether there is need for proton



11        therapy in Danbury can now be definitively



12        answered in the affirmative by looking out further



13        than the decision that has been made and the



14        findings that have been made in the Connecticut



15        Proton Therapy Center.



16             And the approach that OHS took to determining



17        need in that docket was to take the State's tumor



18        registry and then apply census percentages



19        developed by Hartford HealthCare and Yale



20        radiation oncologists to conservatively determine



21        a pool of patients in Connecticut who would be



22        suitable and likely to receive proton therapy.



23             And that table is table two in the



24        Connecticut Proton Therapy Center decision.  And



25        what that concludes, again under a conservative
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 1        projection is that there will be a need for proton



 2        therapy among 992 Connecticut patients per year --



 3        again, 992 Connecticut patients per year as a



 4        conservative projection against table two in the



 5        Connecticut Proton Therapy Center decision.



 6             And the decision goes on to determine that --



 7        again these 992 Connecticut patients only.  This



 8        is disregarding any potential need in New York --



 9        that Connecticut Proton Therapy Center in



10        Wallingford will only be able to serve 208



11        patients in year one, 397 patients in year two,



12        479 patients in year three, and 487 patients in



13        year four, at full capacity.



14             So in other words, we have a finding from OHS



15        that among Connecticut patients alone there will



16        be an unmet need for 784 patients in year one, an



17        unmet need for 595 patients in year two, an unmet



18        need for 513 patients in year three, and an unmet



19        need for 505 patients in year four at full



20        operational capacity.



21             And so when you consider that and put that in



22        the perspective of the projected -- again



23        conservatively projected 992 Connecticut-only



24        patients who would be receiving proton therapy in



25        a given year, even when you add in Danbury
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 1        Proton's capacity projected to be 338 patients per



 2        year, we still will not be meeting the need for



 3        proton therapy in our state between the two



 4        centers.



 5             And so when you combine the two, the capacity



 6        of the two centers we will be in a much better



 7        position to meet the needs of the State, both in



 8        terms of the total demand for proton therapy but



 9        also in regard to the proportion of cancer types



10        treated with proton therapy.



11             So again the combined capacity would add up



12        to 825 patients a year, and we have a projection



13        of 992 Connecticut patients only who will be in



14        need of proton therapy.  So we have conclusive



15        findings that there is need for additional proton



16        therapy capacity.



17             Another criticism that's leveled at Danbury



18        Proton in the proposed decision is that 30 to 40



19        percent of its patients are projected to be



20        referred by area providers, but Danbury Proton has



21        no formal arrangements with area providers.  And



22        that is very intentional on the part of Danbury



23        Proton.



24             It will be open to all patients regardless of



25        system affiliation or referral source.  And I
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 1        think that OHS has recognized the importance of



 2        serving those patients, because what we see in the



 3        decision on Connecticut Proton Therapy Center is



 4        that there's a condition that the center in



 5        Wallingford accept patients from outside the



 6        member networks, which of course is very



 7        important.



 8             And it's clear that OHS credited the



 9        testimony given by the representatives of



10        Connecticut Proton Therapy Center that the vast



11        majority of its patients are expected to come from



12        its networks, that even under conservative



13        projections that center could meet all of the



14        capacity of the center using only patients from



15        within those two networks.



16             That there was a projection that 80 percent



17        of patients served at the Wallingford facility



18        would originate from the Yale New Haven Health and



19        Hartford HealthCare System.  And we see that OHS



20        has credited that testimony, and in the decision



21        has supplied a projected utilization rate for the



22        Wallingford center.  And what you see at full



23        operational capacity in 2025 is the center will be



24        able to serve a total of 487 patients, but of



25        those 487 patients, only 97 are projected to
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 1        originate from outside the Hartford HealthCare and



 2        Yale networks.



 3             And so in other words, less than 20 percent



 4        of the patients who will receive treatment at that



 5        center are forecast to originate from outside the



 6        member networks.  And that will result in



 7        substantial imbalance to patient access to proton



 8        therapy in our state, and here's why we say that.



 9             If we measure the presence of the Yale New



10        Haven and Hartford HealthCare networks in



11        Connecticut, which we did of record -- and



12        particularly at the hearing, in our public hearing



13        responses, if you use hospital bed count as a



14        metric what you see is that those two networks



15        account for 5,177 hospital beds in our state.



16             All other healthcare providers' systems'



17        independent hospitals account for 3,739 hospital



18        beds in our state, which as it turns out, tend to



19        be weighted toward the western and southwestern



20        parts of our state.



21             And so when using these metrics, what you see



22        is the Yale and Hartford networks accounting for



23        58 percent of the state's hospital bed capacity.



24        But what we see in the approval of the certificate



25        of need is that they're anticipating that 80
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 1        percent of their patients treated at Wallingford



 2        will originate from their own networks.



 3             So that, that is an imbalance.  And so



 4        that's, again that's the reason why Danbury Proton



 5        is so critical to meeting the State's need, not



 6        only from a total demand perspective, but also



 7        from the perspective of treating patients and



 8        meeting that need in an inequitable manner.



 9             When you factor in the out-of-state hospitals



10        in New York that are within the primary service of



11        Danbury Hospital, you see a figure that is much



12        larger than the total hospital bed count of the



13        Yale and Hartford HealthCare Network.  So again,



14        it's just there's no questioning that there's



15        sufficient need for these services among the



16        patients located within the primary service area



17        of Danbury Proton.



18             On the issue of cost effectiveness.  Again,



19        this appears to be a situation where there is



20        conflict between the findings in the Connecticut



21        Proton Therapy Center decision and the Danbury



22        Proton proposed decision.



23             In the Danbury Proton decision, there is a



24        general doubt expressed about whether or not



25        proton therapy is cost effective, but in the
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 1        Connecticut Proton Therapy Center decision there



 2        are very clear findings and statements that -- and



 3        I'll read them.



 4             Quote, while proton therapy is potentially



 5        initially more expensive than traditional X-ray



 6        radiation therapy, the difference in costs should



 7        be offset through the reduction in need for



 8        potential treatment of other side effects,



 9        diseases and secondary cancers.  Further, there



10        are likely to be fewer hospitalizations and a



11        corresponding reduction in costs, which would



12        offset the increased costs of proton therapy.



13             So on the issue of whether or not proton



14        therapy is cost effective, in our view it's



15        incumbent upon OHS to correct this conclusion in



16        the Danbury Proton application to align with its



17        conclusion in the Connecticut Proton Therapy



18        decision and find that proton therapy, as it is,



19        is on the whole cost effective for Connecticut



20        patients.



21             And a related point to cost effectiveness, it



22        has to do with the fact that there can be no



23        question that approving a second center for which



24        there is clear patient need will improve the cost



25        effectiveness of proton therapy treatment for
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 1        Connecticut patients.



 2             Having a monopoly on proton therapy



 3        controlled by the state's two largest healthcare



 4        networks without any competitive pressure is



 5        simply a prescription for high costs.  And we see



 6        that out of concern for that OHS has chosen to



 7        impose cost control conditions on the Connecticut



 8        Proton Therapy Center Certificate of need.  But in



 9        our view the State should have the benefit of



10        both, both the competitive pressures and these



11        sensible conditions that have been imposed by OHS.



12             And allowing a truly and intentionally



13        independent provider with an open referral



14        platform like Danbury Proton serving as an



15        alternative choice for patients in our state can



16        only yield benefits.



17             We do -- Danbury Proton does laud the



18        conditions that have been imposed on the



19        Connecticut Proton Therapy Center, and many of



20        those conditions that have been identified are



21        already planned for, for the Danbury Proton



22        facility including providing insurance resources



23        for patients and financial assistance for



24        patients.



25             Danbury Proton would certainly also agree to
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 1        a cap on a rate increase, OHS apply the 3 percent



 2        cap per year or less cap on the Connecticut Proton



 3        Therapy Center.  And in fact, if you look at the



 4        Danbury Proton proforma financial projections that



 5        were submitted with its application, Danbury



 6        Proton is actually based on forecasting an



 7        increase of half of that, at only 1 and a half



 8        percent per year.



 9             And certainly, Danbury Proton would welcome



10        the opportunity to work with the health equity



11        expert to ensure equitable access to patients, and



12        to provide reporting on those efforts to OHS on a



13        regular basis.



14             And so I do want to state very clearly and



15        unequivocally that we're at OHS willing to approve



16        the Danbury Proton application.  It would accept



17        all the same conditions that have been imposed on



18        Connecticut Proton Therapy Center as well as any



19        others that OHS might deem appropriate for the



20        Danbury location.  And it certainly would invite



21        and welcome discussions with OHS around those



22        issues.



23             And in our view, were such a conditional



24        approval to be provided to Danbury Proton,



25        Connecticut patients would receive benefits, both
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 1        the benefits of competitive pressures for care,



 2        delivery and pricing as well as the pricing



 3        mandates that OHS has developed.  And in our view



 4        that's the optimum solution for Connecticut



 5        patients.



 6             The last points I would like to touch on are



 7        in regard to access.  And again, importantly OHS



 8        found in the proposed decision that Danbury Proton



 9        would improve quality and accessibility for



10        patients in need of proton therapy.  And it was



11        rightly persuaded, as stated in the Connecticut



12        Proton Therapy Center decision, that allowing for



13        local treatment in a manner that does not



14        necessitate patient and family relocation is



15        critical to providing meaningful access to proton



16        therapy for Connecticut patients.



17             And that concept has always been at the heart



18        of Danbury Proton's application.  Access to proton



19        therapy among Connecticut patients is completely



20        inequitable right now.  Only those with financial



21        means and the ability to travel and take time off



22        from work can have access to proton therapy.



23             And at our public hearing we heard from



24        numerous proton therapy patients who had such



25        means testifying and pleading with OHS to make the
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 1        treatment that they were fortunate to receive



 2        meaningfully available to all Connecticut



 3        residents.



 4             Because the truth is if you live in Norwalk



 5        or Stamford and you have to work every day, or if



 6        you don't have a car -- or even if you do,



 7        traveling to Wallingford on a daily basis for



 8        weeks on end is not a realistic option for



 9        treatment.  One treatment room in Wallingford is



10        inadequate to provide meaningful access to all



11        residents in all corners of our state who could



12        benefit from proton therapy.



13             And as things stand, our State is already



14        behind the rest of the country in terms of access



15        to proton therapy.  And in terms of the growth



16        we're seeing in proton therapy's utilization, the



17        concern is that as a State we'll continue to lag



18        behind with only one treatment room operating in



19        our state.



20             So in conclusion, Director Veltri, the need



21        for a second treatment room in the southwest



22        corner of our state is clear.  And there's no



23        downside risk to our State in approving Danbury



24        Proton's certificate of the application.  There's



25        only upside.
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 1             There's upside to the Danbury community.



 2        There's upside to the state's economy.  There's



 3        upside to cancer research efforts.  But of course,



 4        most importantly access to this life saving and



 5        life preserving medical treatment to Connecticut



 6        patients who are unquestionably in need of it



 7        would be accomplished by granting a certificate of



 8        need for a second location in Danbury.



 9             So on behalf of Danbury Proton, we request



10        that you give thorough and thoughtful



11        reconsideration to its certificate of need



12        application.  We're happy to answer any questions



13        you may have today, or should you desire to



14        formulate written questions, we'd be happy to



15        provide written answers very shortly -- if that



16        would be helpful.



17             And again, we would welcome discussions with



18        OHS around any conditions that would persuade OHS



19        to grant Danbury Proton's certificate of need



20        application.



21             So again, thank you for your time this



22        morning.



23   THE HEARING OFFICER:  Thank you very much, Mr. Hardy.



24             I don't have any questions at this time.  I



25        appreciate you coming today and making your
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 1        arguments before me.



 2             I want to let everyone know here today, first



 3        of all, I appreciate attendance.  And we will be



 4        basing a decision, a final decision in this matter



 5        that I will be issuing.  We will do so in



 6        accordance with Chapter 54 of the General



 7        Statutes.  And if we have any followup, we will be



 8        sure to reach out to you, Mr. Hardy, on behalf of



 9        your client.



10             But other than that, I think I just want to



11        thank everyone for being here today.  Appreciate



12        the respectful manner in which this was conducted



13        and we will be back to you with a final decision



14        or any questions we might have shortly, hopefully.



15        So I want to thank you again for attending



16        everyone.



17             And with that, would conclude the hearing for



18        today.  Thank you.  Thank you very much.



19             Take care everybody.



20   MR. HARDY:  Thank you.



21



22                        (End:  10:33 a.m.)



23



24



25
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